


MEMORANDUM, 


IN THE UNITED STATES CIRCUIT COURT, 
NORTHERN DISTRICT OF NEW YORK, 


New Jersey Patent Company and 
National Phonograph Company, 

Complainants, 

In Equity No. 7240 
Letters Patent 
No. 713,209 


VB. 


George @. Snowden, James H, 
Snowden and Henry MoSweeney, 
doing business as a co-partner- 
ship under the name and style 
of the Indestructible Phonographic 
Record Company, 

Respondents. 


oe ee ee ee te ee 


On January 5, 1903, the National Phonograph Com- 
pany brought suit against the Lambert Company, a corpor- 
ation of Illinois for alleged infringement of Edison Patent 
No, 713,209, for a process of duplicating phonograms. 

A final decree was entered by the Circuit Court 
for the Northern District of Illinois on August 17, 1904, 
dismissing the bill for want of equity, Judge Kohlsaat 


said: " No reason is seen why ten years delay should have 
followed the filing of the caveat. * * * * * * * Com- 
Plainant and its grantors have slept in their rights. * * 
* * The bill is dismissed for want of equity *. 

Appeal was taken to the Cirouit Court of Appeals 
for the Seventh Circuit, which held as follows: 
H “ Public use, however, continuing more than nine 
| years in commercial operations, must be presumed from 
i the testimony, and such fact is neither controverted 
! nor modified by other proof, so that it is immaterial 


{ whether experimental use occurred at any stage. The 
\ statute invalidates the patent, if the invention 
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described therein was in public use or on sale ear~- 
lier than two years before the application was filed. 
That use so established was public use, in violation 
of the statute, and not within the weli defined mean- 
ing of experimental use for testing the invention, is 
well settled under the authorities. * * * 

The deoree of the Circuit Court, conforming to 
thia view, ia affirmed, " (142 F. R. 164 (166) 

On January 30, 1906, the Lambert Company was 
deemed a bankrupt and the trustee under order of the court 
sold to George G. Snowden of Oil City, Penn., for the sum 
of $19,000, all the assets of every kind and nature of the 
Lambert Company. It does not appear that the Lambert 
Company was dissolved and for any infornation we have it 


may still retain its corporate existence. The mere act 





of bankruptcy is not enough to dissolve a corporation in 
the absence of special statute. 

George G. Snowden, later associated with himself 
James H. Snowden and Henry MoSweeney, forming a co-partner-| 
ship under the firm name and style of the Indestructible 
Phonographic Record Company and having jointly a regular 
and established place of business in Albany, New York. 

This Indestructible Phonographic Record Company 
have committed alleged acts of infringement of the above 
mentioned Edison Patent No. 715,209 and a bill of com- 
Pplaint has beon filed. 

In their answer axpieaxef res adjudicata is set 
up on the ground that George G. Snowden purchased through 
the trustee in bankruptoy all of the property and assets 
of every description of the Lambert Company, including 
their good will and going business, and has carried on 
such business ever since. The answer further alleges 


that 

















hey axe Btill deing busineas under the name and 
style of the Indestructible Phonographic Record 
Cornpany, oarrying on the same business and mode of 
operation under the Letters Patent owned by the said 
Lambert Sompany; that being the legal successors of 
the said Lambert Company (referred to in Clause XI 
herein) the question of the validity of the claims of 
said Zetters Patent No. 713,209 is now settled and 
rab i judo ta, by reason of said deaisions, mandates, 
final decrees and records as against these respondents 
and each of thea, - duly authenticated copies of which 
transfers, contracts, and bankrupt proceedings of the 
said District Court of thu United States for the 
Northern District of Illinois, by whioh these respon 
dents acquired the property and became the legal suc- 
cessors of the said Lambert Company, these respondents 
will produce at the proper time, or as your Honors 
shall direct." 


Considering first the case of George G. Snowden, 
it would appear that he could argue res adjudicata upon 
three grounds: 

(1) ‘That as the Lambert Company based its defense 
on certain patents which it owned, said patents were for- 
ever free from infringement of the Edison patent as a re~- 
sult of the Illinois decision, wherein the Edison patent 
was declared invalid, and since George G. Snowden acquired 
title to these patents he was privy to the decision gov- 
erning them, and his present manufacture under said pat- 
ents could not be disturbed by the Edison patent, 

(2) ‘That he took, as part of the assets of the Lam- 
bert Company, its freedom from further suit on the Edison 
patent. 

(3) That he wus the legal sucoossor of the Lambert 
Company. 


Concerning the first defense relating to the 
patents owned by the Lambert Company which it is alleged 
the Lambert Company manufactured under, and which it is 
alleged George G. Snowden is now manufacturing under, ref~ 
erence may be had to the following decisions: 
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"L, sued J, in equity, for infringing 2 patent. 
J. set up, by plea, that, in zune, 1875, L. sued 
T. for infringing tne same patent; that T. was 
a licensee under a patent granted to W. before 
the patent to L. was granted which embodied the 
improvenent described in the patent to 1.; that W. 
assuned the defense of that suit; that it was therein 
adjudged that W. was the first inventor, and that the 
patent to L. was void for want of novelty; and that J. 
was a licensee of ¥. under a license granted in Oot» 
ober, 1674, and was meking the article deseribed in 
the patent to W.: Held, that the fact that the 
license was granted before the judgment was rendered 
was alone sufficient to prevent judgment from oper- 
ating as an estoppel against the plaintiff." 

Ingersoll vy. Jewett, Fed, Cas. 7059 

16 Blatch. 378 4B&A 361 


"Assignee of a patent is subject to the limita- 
tions which affected the title of his assignor., If 
the latier is estopped by a decree the former is." 

Pennington et al v. Hunt, 20 F. R, 195. 


“ Pending a suit for infringement of a patent by 
an article made under a later patent, the defendant 
sold its business, property, and good will to another 
corporation, which took an assignment of the license 
under which the alleged infringing article was made, 
and continued its manufacture and sale, afterwards 
obtaining a new license by which it contracted to 
make end sell the article during the life of such 

- license. Held, that the purchaser assumed such 
relation to The subject-matter in suit that, after 
deoree finding infringement, it might he brought in 
by supplemental bill and subjected to the injunction 
granted thereby, and to liability for dames under 
such decres as to acts of infringement comwnitted by 
it subsequent to its purchase." 


The Court in discussing the case, said: 





« Demurrant insists that in the present case there 
ia no res, and thet the supplenental bill seeks to 
subject the defendant to a nore money liability for 
new torts. Of course, this cannot be done in a 
supplemental proceeding. But is there no res? The 
opinion of the Gourt of Appeals in the original cause 
(131 Fed. 75, 65 C. ¢. A. 513) finds that tappellee's 
device is manufactured according to letters patent 
M08.617,691 and 617,692, January 19, 1893, to 
Overzhiner,' and holds that ' the fact that Overshiner 
improved upon Fisk * * * * © is no warrant for using 
appellant's property without leave.' One of the ad~ 
mitted allegations of the auended supplemental bill 
herein is that this defendant ‘did on or about said 
19th day of May, 1900, take possession and control, 
end did assume the ormmership of all the property, 

* * * © franchises, * * ® business, and good will! 

of the original defendant, including its plant and 
stock of material and merchandise, and continued at 
the same place the manufacture and sale of amuncia- 
tors and spring jacks identical in construction and 
operation with complainant's Exhibit Defendant's de- 
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vice, found to be an infringement by this court and 
that the Overshiner license franted to the original 
defendant was assir¢ned and transferred to this defen- 
dant by said oririnal defendent, pendente lite. It 
also appears from Fxhibit H to this amended supple- 
mentel bill that defendant herein entered into a new 
agreement with Overshiner, dated July 2, 1900, and 
pending said original suit, whereby, in considera- 
tion of a nav license to manufacture under the Over= 
shiner patents aforesaid, thereby granted, and for 
other privileges theroin given, defendants agreed to 
make and sell said inventions in switchboards to the 
exclusion of al ethers during the life of the licen- 
Be. It thus satisfactorily appears that defendant 
herein is continuing te operate under the Overshiner 
patents, which the court has held to he infringements 
of complainant's device, and that defendant was and is 
well advised of the decree in the original case. 

It seoms clear to me that these facts, in view 
of the nosassity for the avoidance of unnecessary 
Litigation, warrant tha court in overruling the de- 
murrer; and it is so ordered." 

In ra Westarn Telephone Co, v. American Flec- 

trio So, st ale, 14. FP. R. 998. 


A deorve in favor of the dufendant in a suit for 
infringement of 4 patent brought after the defendant 
had been succeeded in business by @ sorporation is 
not a bar to a second suit against the corporation 
which continued the alleged infringenent, but was not 
made a party to the Zirst suit. 

Caloulagraph Co. v, Automatic Time Stamp Co. et 
ai, 154 F. R. 166. 

It will be noted that the above cases clearly 
set out that one who acquires title to property aubsequent 
to a judgment relating thereto takes the property subjeat 
to the judgment conditions, and as regards said property, 
is a privy to the judgment relating thereto. This would 
appear to prevent a suit against Georgs 4. Snowdon, but it 
is believed that a distinotion oan be drawn between these 
cases and our cuit, in that the deaisions (with the excep= 
tion of the lnat which simply states briefly the law of 
privity in property} all concern a license ar a patent 
which had been construed vy the court in reference to 
another patent, while the Lambert decisions failed to con~ 
sider the Lambcrt patents and apparently did not take them 


into consideration. 
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Por exomplu, i Ponnington of al. vy. Hunt, 20 
F. R. 195, wtioh might be aoneidered as rendering a de- 
cision fatal. to our cause, Pennington vt ai had previously 
sued King om Patent to Beggs ot al, #203,069. King dofon- 
ded on ground that the patsnt was void inview of a prior 
Olaxk Patent $143,596, King was held to be an infringer, 
however, and Patent No. 203,009 heid to bo valid cver the 
older lark Patent No. 146,595. Latux pendonts Lite Clark 
agsigned Clark patent vo. 144,596 io King, who after final 
deoree assigned to Hunt. Hunt, in the prosent suit, sued 
Pennington et ak on Ulark Patent, who defended on ground 
of ostoppel. % was held that dunt's title was subject 
to the same Limitations which affected title of King. If 
King was estopped by duurees Hunt was also. Peanington 
v. Hunt, 20 ¥. R. 19d. It wild ve sven, thereforc, in 
this oase that the present defendants, Pennington et al, 
were manufacturing under a patent to Beggy ct al. The 
Court considered that the previcus ducree held this patent 
to Beggs ot ai to ba free of the Clark patent now sued on, 
and that therefore the Beggs et al patent had acquired a 
atatus ag an article of pruperty in respect to the Clark 
patent from the previous judgment whish settled their 
relative merits. 

Tn our suit, although the Lambert Company based 
ite defense partly on its patents which George G. Snowden 
later acquired and which the said Snowden also alleges to 
be manufacturing under, both the circuit and appellate 
courts made no mention of the said Lambart patents, and 80 
far as the record is concernedc, did not ounsider them 
In both instances the Court said, (and as we beliave erro- 
neously) that the Edison patent was inherently bad. So 


| far as the Hdison patent and the patents owned by the Lam- 
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bert Touvany are concernod, however, they have absolutely 
no lsgai status relative to each other. We have no 
judicial interpretation cf their relative merits. They 
are a3 independent and distinet today as rugarda judicial 
coparison and status as though never joined in the same 
suit. Consequently, their validity in oumparison with 
the Hdison patent is not res adjudicavea, and Geerge G. 
Snowden acquired them wich no such conditions attached to 
then. : Kai q Emenee ai 3 

It has of course been hold that a decision will 
pe hold to wattle c11 points which it might have settled 
put ZI consider the principle involved has no application 
here. 

"2, Deorce of State Court ~ Defence in Federal Court. 
Held, that the decree of tho state court, which 
had not been appealed from, wae conclusive agains 
all who were parties to the suit in that court, 
and that it was not compatont for them to make 
any defence in the federal court against the two 
dobts decreed which it might originaliy have been 


competent for them te make in the state court, 
but which they did not make there.” 
Howard v. Selden et a1, Mx parta Turpin. 
5 ¥. R. 465. 


"3. RES ADJUDICATA, 
One is estopped from raising any question which 
might have becn determined in a former suit be= 
tween the siane parties and upon the sane subjeot=- 
matter, provided he was not prevented from raise 
ang it in suun fumer suit by the wrongful act 
of the other party." 


Brooks & Mardy vy. O'Haxa Bros. 8 F. R. 529 


Regarding the second possible defense that the 
decision was part of the asgets of the Lanbert Company and 
passed therefore tu George @. Snowden, two methods of 
defense are open to us, referred co as (a) and (b). 

(a) George G. Snowden might hold that even aside from 
the patents or any other property, he was privy to the 
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Lambert decision. it oumet he denied that a suit Tor 


infringement is an action in pearsenem, Rubber, Tire 


Whoel So. vy. Midwaukee Rubber Works fe. (C+ %. Avy Mth 
Gir. 1907) i54 . KR, 458, and that e judemert in perronem 
ia biudang on privies. 


2, A judgment in rem binde only the property within 
the control of the SvCrti vhioh renderae. tt; end se 
judgment jn person binds only the parties to thet 
judgement Vind the privity with then," 

Johnson v. Powers, 234 U. 8. 169), 





| So we must determine whether Bnewden yas e& party or is & 


privy to the Leanhbert suit. 

Yhe Cupreme Court hee apparantly deoided this 
point, however, and has held that the asnignee in bank= 
xuptey ds net oa privy to s former suit between the bank- 
vupt and ancther, tinoe the trustee was not a privy ¥e 
fall to vee how Snowden whe succceded the berkrupt oan be 
a@ privy. in vhe decinien notod, the Court anid: 

u We exe of the opinion that . deerae between these 
parties chong, osinot bind the agsdig¢nos in hankruptey. 
She princgsple ia well sottled that » Judguent binds 


enly ths parties to 4% and thedy pravies®. Humes ve 
Sorugga, 54. &. 225 U.o.n.0. Rep. Bx. 24, pe Sz. 





Bee eiso Long v. Converge, 92 U. 8. 112, whore 
State receivers of a Rauiiroaa Company aued Long ct al for 
dortalu proyparty. fhe Staite Court made Long ct al gure 
fender the same alvhough in the meantime the Railroad had 
gone ite hankruptey. Upon sppeal the United States 
Supreme Gow't degided, tht, the State cours decision was 
yight and hold that the asuignee in barkruptey could pro- 
geod against the resciver for the property if ha ohose, as 
the aetignay was not a party to the state suit. The 
syllabus of this case in some reports reads as follows: 
" In an action by raecetver to recover bonds as pron 
perty of a railroad, the deorss aould nave no effaat 


on title of assignes in bankruptoy, who were not 
partics." 
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It might be further noted in this connection that 

privity is not a personal relation but a property relation. 

* Privity denotes mutual or successive relationship 

to the same rights of property, or, as is said in 

Bigelow, Estop, p. 142 'the ground of privity is 

property, and not parsonal relations". 

Bailey vy. Sunberd, 49 F. kh, 583 (586) 

(») Renkruptoy proceedings are regulated by the 
Vederal Bankruptoy Act of 1898. The Act provides speci~ 
fioaly what property of the bankrupt shall pass to the 


trustea in bankruptcy. To determine whather a judgment 


| 4n pexsonem is such an article of property as vests in the 


trustee reference may be had directly to the Act whioh 


contains the following provisions; 


SEC. 70. TITLE 0 PROPERTY.- a. The trustee of the 
estate of & bankrupt, upon his appointment; and quali- 
fication, and his sucecsasor or specessors, if he 
shall have one or more, upon his or their oppoint~ 
ment and qualification, shall in turn be vested by 
operation of law with the title of the bankrupt, as 
of the date he was adjudged a bankrupt, exoept in so 
far as it is to property which is exempt, to all 


(4) documents relating to his property; 


(2) inierests in patents, patent rights, copy- 
rights, and trade-marks; 


(3) powers which he might have exeroised for 
his own benefit, but not those which he 
might have exercised for some cther per- 
son, 


(4) property transferred by him in fraud of 
his creditors; 


(8) property which prior ~o the filing of the 
petition he could by any means have trans- 
ferred or which might have been levied upon 
and gold under judicial process against him: 


Provided, That when any bankrupt shall have any 
insurance policy which has a cash surrender value 
payable to himself, his estate, or personal repre- 
sentatives, he may, within thirty days after the cash 
surrender value has been ascertained and stated to 
the trustee by the company issuing the same, pay or 
secure to the truatee the sun so ascertained and 
stated, and continue to hold, own, and carry such 
policy free from the claims of the creditors parti- 
cipating in the distribution of his estate under the 
bankruptcy proceedings, otherwise the policy shall 
pass to the trustee as assets; and 
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(6) rights of action arising upon contracts or 
from the unlawful taking or detention of, 
or injury to, his property." 

Article 5 appears to fit our case more closely 


than any of the other articles. Loveland in his "The 


| Law and Proceedings in Bankruptcy" interprets this article 


as follows: 

* The test as to whether property is of such a 
character as to pass or not, depends upon whether 
under the local law where the property has its situs, 
the bankrupt could have transferred it, or whether 
it could have been levied upon and sold under judi- 
cial process against hin. If it is of such a char- 
acter it passes. If not, it does not pass to the 
trustee. Such questions are determinable only by 
local law where the property has its situs." 

(Sec. 162, p. 394) 

It has not been possible to investigate the 
Tllinois law and deoisions on this point at the present 
time, but a fow Federal decisions are given which appear 
to be applicable. 

It seems to be well settled, for example, that 
property of a personal nature does not pass to the trustee, 
as will appear from the following decisions: 

In re Gallagher, 16 Blatch, 410; Fed. Cas. 5,192, 
concerned a permit to ocoupy a stall in a market whioh 
permit could not be transferred without written permission. 

Jones y. Clifton et al, U. S. 5. C. Reports, 
Book 25, p. 908 (101 U.S.) concerned a power of revocation 
and appointment in real estate reserved by a bankrupt prior 
to his insolvency, 

In re Olewine, 125 F. R. 840, concerned a liquor 
license of a personal nature. 

Likewise suits of a personal nature do not pass 


to the trustee. 
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" A cause of action for damages arising out of a per- 
sonal wrong suffered by the bankrupt is not embraced 
in the foregoing description of property, the title to 
whioh, by operation of law, vests in the trustee of 
the bankrupt. The right to sue for a personal tort, 
such as slander, malicious prosecution, assault, cto. 
is strictly personal. It cannot be assigned, is not 
subject to levy and sale upon judicial process, and 
the statute does not contemplate that the bankrupt's 
right to maintain an action to recover damagos for 
such wrongs shall constitute any part of his estate 
in bankruptcy," (In re Haensell, 91 F. R. 355) 


"So, also, 4t is ordinarily said that an action for 
breach of a contract to marry, or breach of contract 
to cure, and other actions of tort which do not con- 
cern injuries to property, do not pass to the bank- 
rupt's creditors, and yet all these are property. 

The most that can be said about these exceptional 
rights is that they illustrate what we have already 
pointed out, - that it is impossible to give any 
categorical definition to the word ‘property’, or to 
give such specific limitation to it as would always 
determine its relationsto any particular statute. 

All these things are property, and absolutely at the 
disposal of the owner of them; and yet they lack one 
usual element of property, in that they are not with- 
in the reach of creditors. But our point is that 
these exceptional illustrations relate clearly to 
what is property, and therefore they cannot obstruct 
us in determining whether or not the mtter in con- 
troversy is property, within the meaning of the bank- 
rupt act." (Fisher et al. v. Cushman et al. 103 F. R. 
860 (866) 


Since the Federal Courts have uniformly held 
as indicated above, that property of a personal nature, 
powers of a personal nature, and suits of a personal 
nature do not vest in the trustee in bankruptcy, Snowden 
cannot be heard to say that under the Bankruptoy Law a 
decision in personem for infringement is such property as 
will. vest in the trustee. 


As to the third possible defense that Snowden 
was the legal successor of the Lambert Company, as stated 
in defendant's answer, no ground is found for such an as- 
sertion. So far as we know the Lambert Company still 
maintains its corporate existence. An adjudication of 


bankruptcy does not dissolve a corporation. 
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* The insolvency of a corporation, as we shall here= 
after see, may be a cause for its dissolution in 
proper judicial proceedings, but, since a corporation 
may exist without any assets at all, it necessarily 
follows that it is not dissolved by the mere fact 
that it is insolvent, end unable to pay its debts, 
unless it is expressly #0 provided by some statute. 
Nor is a corporation dissolved by statutory proceed- 
ings in bankruptcy or insolvency, whether voluntary 
or involuntary, or by the appointment of a receiver 
by a court of equity, or by an assignment for the 
benefit of creditors, A national bank is not dis- 
solved by the fact that it is in the course of vol- 
untary liquidation under the national banking act, 
and it may still sue and be sued." 

(Private Gorporatione by Clark and Marshal, 

Vol. 2, page 862, Sec. 311.) 


See also 95 F, R. 419. In re Marshall Paper 





Co., where the Court said: 
* Although it is now generally held, after some 
conflict of decision, that bankruptoy or insolvency 
does not work the corporation's dissolution, yet in 
gevoral states insolvency affords sufficient ground 
for procecdings commenced by a oreditor to dissolve 
@ corporation." 
This decision was a affirmed by the Circuit 
Court of Appeaie for the First Circuit in in re Marshall 
Paper 30. Marshall Paper So. v. Train, 102 F. R. 872. 
Tt would seem most unjust that the plea of resp 
adjudicata should still be open to the Lambert Company and 
also open to George G. Snowden who only purchased its 
business asvets, these assets being controlled in no way 


by the judgment relied on. 


Concerning the relation which George G. Snow- 
den's partners bear to the present suit, it would appear 
from the principle apparent in the following two oases 
that they would be held ta have the same legal statute as 
he did. 

The Company enjoined set another up in business 
to make infringing device. Held in contempt. Diamond 
| Drill & Machine Co. vs. Kelley Bros. & Spielman, 130 F. R. 
893. 
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An agent entering the employ af a Company dur- 
ing the pendenoy of suit is a privy and cannot be sued if 
the patent held to be vpid. Warren Featherbone So. y¥. 
De Samp et al. 154 F. R. 198 (I11) 

* Where defendants were enjoined aa individuals 
from infringenont of & patent, tney aannot avoid 
individual liability for a violation of the in= 
junction by organizing & corporation which ooumits 
the acts of infringement. " 


Diamond Priil & Machine So. vy. Kellsy Bros. & Spiel- 
mm 0 Yk. Os Kelisy, Bros. & Spied: 


Other decisions which may be considered inde~ 
pendently as bearing on the case are submitted as follows: 

Kesler v. Eldred, (U. 5. Sup. Ct. Rep. Book 51, 
Pp. 1065) decided that o manufacturer who has a judgment in 
his favor in one cirouit may sell his goods throughout the 
United States, otherwise the judgment woukd be of but 
little value to him. Can thin decision be pushed so far 
as to hold that a manufacturer could not only sell his 
goods freely in other jurisdictions, but that he could 
also pass his rights to manufeoture to a third party by 
disposing of his business? It would seem, even if this 
were true, that a distinction could be drawn between ma- 
chines which were held not to infringe a patent, and which 
are clearly tangible, and the carrying out of a process 
(which is more or less an intangible thing), and which by 
its very nature may be considered apart from any particular 
apparatus or mechanism, , 

The following case has been found which seems 


to be very much in point: 


In Avcumulaior Jompany vy. Consolidated Eleotrio 
Storage Company, 55 F. R. 796, the defendant company had 


absorbed the Julien Eleotric Company. This latter cor- 
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poretion (Julion Mlectric Sompany) hed previcusly been 
enjoined from infringing the potent now in suit. The 
Court said: 


“ ‘a. Bracken, the president of the defendant con-~ 
pany, waa the president of the Julien Electrical 
Company, and it ig not denied that the defendsnt 
company han taken over all the plant and business of 
the Julien Zlectrical Conpany to itself, and is 
practically its successor, * * * * * The complainant 
now comes into thie court to ask for a preliminary 
injunotion against the defendant, and as it appears 
that the acts which the complainant alleges to be 
infringing acts have been adjudged so to be ina 
court of competent jurisdiction in another circuit, 
end thet the predecessors of the defendant have been 
enjoined and prohibited by the decree of such cirouit 
court from the commisnion of such infringing acts 
ordinarily the motion would be granted. The comity 
which exists betweon the federal courts would justify 
such action on the part of this court without further 
investigation into the morits of the case, * * * * ® 
I am unwilling, upon the proofs as they are now 
before me, to render nugatory,the adjudication of the 
eircuit court in New York by refusing, upon the 
grounds taken by the defendant, a projiminary injuno- 
tion. On the contrary, the true object of the pre~ 
liminary injunction is to retain matters in statu quo 
until a final hearing. The statu quo in this case, 
equitably oonsidered, is thet tho defendant, being 
under injunction in another jurisdiction, should be 
so dealt with by this court that such injunction 
would be, as far as practioable, effective here, the 
aots which it is doing having been determined to be 
infringements of Faure's patent; and until the court 
can be fully satisfied that Faure's patent has no 
valid existence such acts ovght to be enjoined. " 


The injunction was granted, and upon appeal 
peing taken, the lower court was upheld in Consolidated 
Bleotric Storage So. et al. vy. Accumulator Company, 55 
FP. R. 485 (C.C.A. Third Circuit, 1893). 

It is significant that in these two decisions 
the question of res adjudicate apparently was not raised. 
The Circuit Court of Appeals practically refused to con- 
sider it, stating: 

" Whether ar not legal privity, strictly speaking, 
exist between the enjoined New York Corporation and 
the New Jersey corporation, * * * * * The Court pelow 


has found that the two corporations are practically 
the same. " 
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This is the only reference to rea adjudicata in 
the two decisions. 

If such # decision was not res adjudicata he- 
tween corporations practically identical, what ground is 
there for an argument of res adjudicata between Snowden 


and the pregent complainant? 
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